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good cause to avoid : 43 E. III. 6 ; 
Rolle Abr. 68?, s. c. Much more 
should it be good cause to avoid, when 
the immediate agent is the husband, 
even though the threat is aimed at his 
own person and not the wife's. 

It is true that it has been said that 
duress by a stranger without making 
the obligee party thereto, is no cause 
to avoid: Kcilw. 154 a ; Bac. Abr., 
" Duress," B. See also Ta'tley v. Rob- 
inson, 22 Gratt. 895. But this proposi- 
tion has with good reason been ques- 
tioned : 1 Story on Contracts (5th ed.), 
| 578. See also Vander Hoven v. Nette, 
32 Tex. 184; Olivari v. Menger, 39 Id. 
76. And unless the rights of innocent 
third parties have intervened which 
would be prejudiced by the avoidance 



of the act, it would seem the more 
reasonable rule to hold that the wan 
of assent renders the act voidable, even 
though the party claiming the benefit 
of the act may not have been privy to 
the duress. The fact that a note was 
originally obtained by duress, will not 
be a good defence to the note in the 
hands of a bona fide holder for a valu- 
able consideration paid before its matu- 
rity : Hogan v. Moore, 48 Geo. 156 ; 
Clarke v. Peace, 41 N. H. 414. But 
this principle can not affect the decision 
of this case, for the reason that the 
notes sued on were indorsed to plaintiffs 
after maturity. 

Marshall D. Ewell. 
Chicago, June 19, 1878. 



Supreme Court Commission of Ohio. 
BIRDSALL v. HEACOCK. 

A letter addressed to a lumber merchant in the following language: "Please 
send my son the lumber he asks for, and it will be all right," is a guaranty that 
the lumber sold and delivered to the son, at the time of its presentation, will be 
paid for. 

But such guaranty is not continuing, so as to make the guarantor liable for 
lumber subsequently purchased by the son from the same merchant. And pay- 
ments afterward made by the principal, on account, will be applied in satisfaction 
of the first purchase, and consequent discharge of the guarantor's liability. 

Error to the Court of Common Pleas of Stark county. 

The original action was brought by plaintiff in error, in the 
Court of Common Pleas of Stark county, against one T. C. Hea- 
cock, as principal debtor, and the defendant in error, as guarantor, 
seeking to recover a balance remaining due on an account for lum- 
ber sold and delivered by plaintiff's firm to the said T. C. Hea- 
cock. The first items of the account bore date May 11th 1868, 
and were of the value of $226. Then followed sundry items for . 
lumber delivered at different dates, extending down to January 
1869, and amounting in the aggregate to $2962. Credits were 
given for payments, at sundry times, to the amount of $2522. 
The present defendant demurred, on the ground that the facts 
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stated did not constitute a cause of action against him ; and on 
this demurrer judgment was rendered in his favor. 

To reverse this judgment on the demurrer, the plaintiff filed his 
petition in error in the District Court, where the question of error 
was reserved for the decision of the Supreme Court. 

That part of the petition which states the complaint against the 
present defendant, was as follows : — 

"And the plaintiff further says that, in consideration that the 
firm of E. H. Potter would sell to said T. C. Heacock lumber at 
his request, such as he would need in the business of a builder and 
lumber merchant ; which business said Heacock was about to 
engage in at the time he commenced purchasing lumber of said 
firm ; the said Edwin Heacock did promise and guarantee in writ- 
ing to said firm, that he would be accountable to said firm for 
whatever lumber said firm might sell to said T. C. Heacock in his 
said business, and make it all right, a copy of which guaranty is 
here given as part hereof: — 

" 'Alliance, May 11th 1868. 
" 'E. H. Potter: Please send my son the lumber he asks for, 
and it will be all right. I had to get him to write this, as I was 
kicked with a horse one week ago on the arm, and cannot more 
than write my name, if that. 

" ' Signed, Edwin Heacock.' 

" That said T. C. Heacock is the son of Edwin Heacock, and 
at the time of writing said guaranty and the commencement of 
dealing between said firm and him in said account, the said T. C. 
Heacock was about to engage in the business of building houses 
and keeping a lumber-yard for the sale of lumber of all kinds, in 
the village of Alliance, in said county of Stark, and had no capital 
or credit of his own ; that he expected to carry on said business 
through several seasons, all of which was known to the said E. H. 
Potter and to said Edwin Heacock, and in order to give him, said 
T. C. Heacock, such credit from the said firm as he might desire 
in his said business, said Edwin Heacock executed said letter of 
guaranty and delivered it to his son, T. C. Heacock, who is the 
son mentioned therein, for the purpose of its being delivered to the 
firm of E. H. Potter, as a guaranty to them, and to procure credit 
for his son, and it was signed and executed by said Edwin Hea- 
cock, on or about May 11th 1868, and produced to said firm and 
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delivered to it by said T. C. Heacock when he first applied to them 
to buy lumber. And, induced by said letter, and in faith of said 
promise and guaranty, which was then delivered to said firm in the 
way of his business as such builder and keeper of a lumber-yard, 
and for reasonable prices, and on reasonable terms, agreed upoii 
between said firm and said T. 0. Heacock, said firm sold lumber to 
said T, C. Heacock, at different times, as shown in the foregoing 
account, for the purpose of enabling him to carry on his said busi- 
ness, in all amounting to the sum of $2962.51, up to September 
15th 1871, on which the sum of $2522.78 has been paid as afore- 
said, and the credit and time of payment of the said lumber by 
said Heacock to said firm has long since expired, and yet said T. 
C. Heacock has not, nor has said Edwin Heacock, paid said sum 
yet due, nor any part thereof. And of all of said premises said 
Edwin Heacock had frequent notice, and yet he refuses to pay the 
said firm, and to this plaintiff, as surviving partner thereof, the said 
sum so due, or any part thereof, although often requested so to do." 

Joseph Parker, for plaintiff in error. — The writing of Edwin 
Heacock is an absolute guaranty as soon as acted upon, without 
special notice of its acceptance : Powers v. Bumcrantz, 12 Ohio 
St. 273. 

The weight of recent decisions in England and in this country 
establishes the following rules for the construction of guaranties : 

1. They are governed by the same rules of construction as 
other contracts'. 

2. They are most strongly construed against the guarantor, and 
there is a presumption in favor of validity. 

3. The court must give effect to the intention of the parties. 

4. To arrive at the intention of the parties, the circumstances 
under which, and the purposes for which, the contract was made 
may be proved, and must be kept in view in its construction : Crist 
y. Burlingame, 62 Barb. (N. Y.) 35; De Colyar on Guaranties 
214 ; 2 Parsons on Contracts 500 ; Salmon Falls Co. v. Ports- 
mouth Co., 46 N. H. 249 ; 10 Ad. & E. 309 ; 5 Conn. 149 ; 3 
Kernan 232 ; 8 Johns. (N. Y.) 119 ; 24 Wend. 82 ; 3 Denio 512 ; 
5 Allen 47. 

Construing this writing in the light of the rules laid down, 
Edwin Heacock meant to bind himself to pay any balance owing 
to the plaintiff by T. C. Heacock : Sickle v. Marsh, 44 How. 91 ; 

Vol. XXVII.— 95 
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De Colyar on Guaranties 240, 244, 245, 246, 247, 248 ; Boehm 
v. 'Murphy, 40 Mo. 57. 

James Amerman, for defendant in error. — The liability of Edwin 
Heacock must be gathered from the entire instrument written by 
him. It cannot be forced upon him by proof or allegation aliunde 
the instrument. What he intended must appear in writing because 
of the Statute of Frauds : Bushnell v. Bishop, 28 111. 204 ; Bus- 
sell v. Clark, 7 Cranch 62. 

If the instrument is a sufficient and legal guaranty, then, as 
such guaranty, it became exhausted by the first purchase under 
it : Dixon v. Frusee, 1 E. D. Smith 30 ; Kay v. Groves, 6 Bing. 
276 ; Hayden v. Crane, 1 Lans. 181 ; Anderson v. Bleakly, 2 
W. & S. 237 ; Whitney v. Groot, 24 Wend. 82 ; Gard v. Ste- 
phens, 12 Mich. 292 ; 119 Mass. 435. 

The opinion of the court was delivered by 

Scott, J. — Counsel for defendant in error claims that the instru- 
ment of writing upon which the petition in this case bases the 
liability of his client is not a guaranty of any kind. The petition, 
however, avers that it was acted upon as a guaranty by the plain- 
tiff's firm; and from its terms we think it was intended by the 
writer that it should be so understood and acted on. It is not a 
representation as to the solvency or pecuniary circumstances of the 
party about to ask credit from the plaintiff ; but a request or direc- 
tion that such credit should be given, and an unqualified assurance 
that the doing so would "be all right." The sale and delivery 
which it directs or requests could only be made " all right" to the 
plaintiff by punctual payment, according to the terms of the sale. 
And we think the writing imports a guaranty of such payment. 
It was an absolute assurance that the lumber which might be deliv- 
ered to defendant's son, at his request, would be paid for. 

But, within a week from the date of this guaranty, the son 
obtained from the plaintiff lumber to the value of $226, on the 
faith of this guaranty, this being the full amount that he then 
asked for ; and this amount he has since fully paid for. The only 
question arising on the demurrer to plaintiff's petition is, whether 
the guaranty in question is a continuing one, referable by its terms 
to other and subsequent sales of lumber, made by plaintiff to defend- 
ant's son, or whether its terms limit it to a single transaction. 

We see no good reason why contracts of warranty should not be 
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construed by the rules applicable to the construction of contracts 
generally. As contracts by which the guarantor assumes the 
position of a surety, and becomes responsible for the default of his 
principal, there would seem to be good reason for not holding him 
liable beyond the express terms of his agreement; and, on the 
other hand, there can be no good reason why a guarantor, who 
procures a credit to be given which would have otherwise been 
refused, should not be held liable to the full extent warranted by 
the terms of the gua'ranty. In all written contracts, we think the 
language of the parties should be so construed as to give effect to 
their clearly ascertained intention. And, as an additional rule, 
we think it well settled that all contracts, in which the terms are 
in any respect equivocal, should be read in the light of the circum- 
stances under which they were entered into. This is to be done, 
not for the purpose of varying the intention of the parties, as dis- 
closed by the writing, but of ascertaining what the parties, in fact, 
meant by the doubtful language employed for the expression of 
their intention. The language of the guaranty in this case is, 
" Please send my son the lumber he asks for, and it will be all 
right." 

There is no express limit to the quantity of lumber to be fur- 
nished. This is left to depend solely on the pleasure of the pur- 
chaser. But it may well admit of doubt whether it contemplates 
more than a single purchase. Its language is in the present tense. 
And it might, therefore, be held that this language embraces only 
such lumber as the guarantor's son should ask for, upon the pre- 
sentation of the guaranty. And as it contains no express reference 
to future transactions, such, we think, should be its construction, 
if read without regard to the circumstances under which it was 
written or acted upon. And in support of such a construction, it 
is certain that many authorities, both English and American, might 
be cited. In order, therefore, to extend the meaning of this guar- 
anty beyond the necessary import of its terms, the petition under 
consideration states that it was written and acted upon under cer- 
tain circumstances which are supposed to give its language a mean- 
ing that it would not otherwise import. But, looking to all the 
circumstances stated in the petition, we think they are not sufficient 
to give the guaranty relied on a more extended meaning than its 
terms would ordinarily import. It is averred that the guarantor 
knew that his son was about engaging in the lumber business, 
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which he expected to carry on for several seasons. But the writ- 
ing contains no reference to that fact ; and it is not averred that 
the son expected or intended to make a series of purchases of lum- 
ber from the plaintiff, and that this fact was known to the father. 
It is also alleged that the plaintiff, from time to time, furnished to 
the son the different bills of lumber stated in their account, in 
reliance upon this guaranty. But it is not alleged that this fact 
was, during this time, known to the father, or acquiesced in by 
him. Had such been the fact, it would be a practical construction 
of his contract, by the guarantor, which we might well adopt and 
enforce. 

Looking, then, to the language of the guaranty, its operative 
words are : " Send my son the lumber he asks for, and it will be 
all right." This language clearly imports that the father knew 
that his son was desirous of procuring some lumber from the 
plaintiff upon credit. He clearly intended to procure such credit for 
his son by guaranteeing payment for such lumber as_ his son should 
ask for and obtain upon the presentation of the writing to the 
plaintiff. And we think it does not clearly import more than this. 
The guaranty is co-extensive with the order or direction given, 
and this order was fully complied with when the plaintiff, upon its 
presentation, sold and delivered to the son the lumber which he 
then asked for. 

Many cases might be cited in which similar language has been 
confined in its interpretation to a single transaction : Whitney v. 
Groot, 24 Wend. 82 ; Gard v. Stevens, 12 Mich. 292 ; White v. 
Reed, 15 Conn. 457 ; Anderson v. Blakely, 2 W. k S. 237. 

On the other hand, cases are not wanting in which guaranties no 
more comprehensive in their form of expression have, under the 
circumstances of the case, been construed as continuing. 

Upon this subject, it has been well said, that "the chief difficulty 
lies in determining what interpretation should be put on a guar- 
anty which is so worded that it may either extend to a series of 
sales or advances, or be limited to the first. The better opinion 
would seem to be, that such an instrument should be confined to 
the immediate transaction, unless the language of the promise is 
sufficiently broad to show that it was meant to reach beyond the 
present, and render the guarantor answerable for future credits. 
The tendency of decision in this country has, accordingly, been 
against construing guaranties as continuing, unless the intention 
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of the parties is so clearly manifested as not to admit of a reason- 
able doubt." 2 Am. Lead. Cas. 141; citing Congdon v. Read, 7 
R. I. 576 ; Gold v. Stevens, 12 Mich. 292 ; White v. Reed, 15 
Conn. 457 ; Whitney v. Q-root, 24 Wend. 82 ; Webb v. Dickerson, 
11 Id. 62; Aldriche v. Higgins, 16 S. & R. 213; Anderson v. 
Blakley, 2 W. & S. 237. 

We are of opinion that the judgment of the Court of Common 
Pleas should be affirmed. 

Judgment affirmed. 



1. Eyen courts and text books, with 
but few exceptions, fail to accurately dis- 
tinguish between guaranty and surety- 
ship. In truth, the popular meaning 
of the terms is the one generally laid 
down by our law writers. The dividing 
line seems wholly imaginary ; not that 
they do not distinguish between the prin- 
cipal and conditional contract of war- 
ranty, but the appellation of guaranty, 
or suretyship, is applied indifferently to 
either kind of contract. Thus in 2 Par- 
sons on Contracts 3, t: a guaranty is held 
to be a contract by which one person is 
bound to another for the due fulfilment 
of a promise, or engagement of a third 
party." (Same definition for a surety.) 
Ibid. 5. " No special words are necessary 
to constitute a guaranty" (or surety). 
Hilliard on Contracts, vol. 2, 28, \ I, 
" Suretyship is one of the forms in 
which one may incur liability for the 
benefit of another." Ibid. 29. " But the 
established distinction between surety- 
ship and other contracts of the same 
general class, is by no means accurately 
observed in the language of courts or 
of elementary writers, and one may in- 
cur the liability of a surety without the 
use of that particular word." All of 
above remarks are applied also to 
guaranty. 

So Addison on Contracts 3, § 1111, 
"The condition or undertaking of a 
surety is a contract by one person to be 
answerable for the payment of some 
debt, or the performance of some act or 
duty, in case of the failure of another 



person who is himself principally re- 
sponsible for the payment of such debt, 
or the performance of the act, or duty." 
(Same definitions for guaranty.) 

Even Kent fails to draw the line, for 
in his vol. 3, 121, "a guaranty, in its 
enlarged sense, is a promise to answer 
for the payment of some debt or the per- 
formance of some duty in the case of 
the failure of another person who, in 
the first instance, is liable." 

So in the English case of Wright v. 
Simpson, 6 Vesey 734, Lord Ei,don 
says, "The surety is a guaranty." 

To the same tenor are most of the 
different state courts. But in Pennsyl- 
vania a broad, sharp line of variance 
has been laid down. 

Thus, in one of the earlier cases, Mar- 
berger et al. v. Potts, 4 Harris 9, the 
court in deciding that an engagement 
endorsed on a promissory note as fol- 
lows : " I hereby acknowledge to be 
security for the within amount of $500 
until satisfactorily paid by W. A.," 
was a contract of suretyship, say, "The 
word ' security' has an established and 
well-known meaning in the minds of 
most people and indicates an obligation 
to stand for the sum absolutely unless 
discharged by the supine negligence of 
the obligor after notice. It is in broad 
contrast with the word 'guaranty.' 
which imparts a conditional liability if 
due steps are taken against the prin- 
cipal." 

In Allan v. Hubert, 13 Wright 259, 
the question arose whether ' ' For con- 
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sideration received I hereby agree to 
become security for the faithful per- 
formance of the above agreement," was 
a guaranty, or a suretyship. The Su- 
preme Court, in deciding it (Stkong, 
J.), say, "We are of opinion that he 
undertook as surety. His engagement 
was direct, not contingent." 

But in Reigart v. While, 2 P. T. 
Smith 438, which is the leading case on 
the subject, the court is particularly 
happy and transparently clear in its 
ruling. The matter before it was this, 
Emory having contracted for goods 
to be paid for in nails, Reigart wrote to 
the seller, " If you have not shipped the 
goods, ship immediately, and I will be 
responsible for the delivery of the nails 
by Emory." The court (Agnew, J.) 
deciding it to be a suretyship, not a 
guaranty, says, "It would be difficult 
to define the commercial contract of 
guaranty so clearly as to reconcile all 
the adjudged cases lying upon the con- 
fines between guaranty and suretyship. 
But there is one element in the former 
to be found in all guaranties which sel- 
dom fails as a mark of distinction. * * 
A guaranty is an engagement to pay in 
default of solvency in the debtor, pro- 
vided due diligence be used to obtain 
payment from him, * * * a contract 
of suretyship being a direct liability to 
the creditor for the act to be performed 
by the debtor, and a guaranty being a 
liability only for his ability to perform 
this act. In the former the surety as- 
sumes to perform the contract of the 
principal debtor if he should not, and 
in the latter the guarantor undertakes 
that his principal can perform ; that he 
is able to do so. From the nature of 
the former, the undertaking is immedi- 
ate and directs that the act shall be 
done, which, if not done, makes the 
surety responsible at once, but from the 
nature of the latter non-ability (in other 
words, insolvency) must be shown." 

In Kramph's Executrix v. Hatz's Exec- 
utors, 2 P. F. Smith 525 (Woodward, 



C. J.), the court say, " A surety, by 
his contract, undertakes to pay if the 
debtor do not ; the guarantor under- 
takes to pay if the debtor cannot. The 
one is the insurer of the debt, the other 
an insurer of the solvency of the 
debtor." 

Woods v. Sherman, 21 P. F. Smith 
100, and Ashton v. Bayard, Id. 139, are 
analogous cases. 

So in Massachusetts in Dale v. Young-, 
24 Pick. 252, the court (Shaw, C. J.) 
in holding that the words " Please send 
W. goods to the amount of $100 and I 
will guaranty the same in four months," 
to be a guaranty, and not a suretyship, 
said, " * * * the contract contained in 
the written papers * * * was a col- 
lateral undertaking to pay in case that 
Wetherbee should not, and was, there- 
fore, strictly a guaranty for the debt of 
another." 

We may gather from the above cases 
that a suretyship is a contract to pay if 
another does not ; a guaranty, a contract 
to pay if another can not. 

2. The view taken by the court in 
the principal case as to what constitutes 
a continuing guaranty seems to be the 
correct one, viz., that the intention of 
the parties gathered from the four cor- 
ners of the writing, coupled with the 
actions of the parties under the same, 
must determine the nature of the guar- 
anty. 

Thus in Michigan State Bank v. John 
Peck, 28 Vt. 200, the following con- 
tract was held to be a continuing guar- 
anty: "C. C. Trowbridge, Esq., Presi- 
dent, Detroit, B. H. & Co., are autho- 
rized to value upon us, or either of 
u"s, to the amount of $2500, in such 
amounts and on such time as they may 
require, which will be duly honored, and 
we hereby jointly and severally hold 
ourselves accountable for the accept- 
ance and payment of snch drafts," the 
court (Bbdpibld.C. J.,) saving, "The 
terms used would certainly more natu- 
rally incline me to regard it as a single 
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guaranty for $2500, and there to end. 
But when we find the plaintiff acting 
upon it as a continuing guarantee, and 
the defendants assuming the drafts with- 
out objection, it is impossible to doubt 
that it was so intended by all the par- 
ties. And as the terms used are alto- 
gether consistent with such construc- 
tion, we think the practical construction 
given it by all the parties must be held 
binding upon them. In other words, 
■where the terms of a guaranty will 
admit of its continuance, the practical 
construction put upon it by all parties 
is the true one." 

In Hotclikiss v. Barnes, 34 Conn. 27, 
a guaranty in these words, "Mr. H., 
you can let T>. have what goods he 
calls for, and I will sec that the same are 
settled for," was held to be a continu- 
ing contrac*, the court (Park, J.) say- 
ing, " The decisions are not uniform" 
(as to guaranties) " in the conclusions 
arrived at, from the fact that no two 
cases can be found precisely alike, and 
different courts have established differ- 
ent rules of construction. * * * In re- 
lation to the rule that should govern 
courts in construing contracts of this 
description, the weight of authority 
gathered from all the cases upon this 
subject, is in conformity to the rule of 
construction adopted by our own court, 
that the contract of a surety roust be 
construed according to the intent of the 
parties." 

In 2 Kent Com. 557, the rule is laid 
down thus, " The true principle of sound 
ethics is, to give the. contract the sense 
in which the person making the promise 
believed the other party to have accepted 
it, if he in fact did so understand and 
accept it." 

Dixon v. Frazer, 1 E. D. Smith (N. 
Y.) 32, is somewhat similar to the prin- 
cipal case. There the father told the 
plaintiff's clerk, that his son, Isaac, 
would want some hardware, and re- 
quested that the plaintiff would " let 



him (the son) have what he wanted, 
and he (defendant) would see that he 
(plaintiff) was paid." Hardware was 
furnished to the son in consequence. A 
running account was opened for four 
years, until Frazer (son) failed. The 
purchases were made from time to time, 
though the defendant made no other 
promises to pay. The court (Wood- 
ruff, J.) in holding that it was not a 
continuing guaranty, said, " An agree- 
ment of this description, will not be 
deemed a continuing undertaking unless 
its language clearly indicates that such 
was the intention of the parties. The 
defendant plainly had been in some 
manner apprised that Isaac would want 
some . hardware ; when that want was 
satisfied, the purpose and scope of his 
promise was accomplished." 

In Baker v. Rand, 13 Barb. 152 (N. 
Y.) a letter as follows, "Gents, what- 
ever goods you sell to A. B. to be sold 
in our store, we will consent that he 
may take the money out of our concern 
to pay for the same, &c. The said A. 
shall have the liberty of taking the pay 
out of our concern as fast as the goods 
are sold," was held not to be a continu- 
ing guaranty, the court (Hand, J.) 
saying, " A claim against a guarantor 
is strictissimi juris; and the intention 
should be clear and manifest. * * * 
If the plain terms of the contract may 
be fulfilled by being confined to one 
transaction, courts are not anxious to 
extend it to others. There should be 
words showing the contemplation of a 
continuous supply." To the same effect 
are Lewis v. Dwight, 10 Conn. 100 ; Lee 
v. Dick, 10 Peters 482 ; Dobbin v. Brad- 
ley, 17 Wend. 425; Russell v. Clark's 
Ex'rs, 3 Cranch 69. 

3. The rule as to notice seems to be, 
that if the matter guaranteed was pecu- 
liarly within the purview and knowledge 
of the plaintiff, or where he had to exer- 
cise some option, notice must be given ; 
but where the guarantor knew, or could 
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easily have known if he would, none is 
necessary ; nor is it where the guarantor 
is not prejudiced by lack of it. 

Thus in 3 Kent 123, "Therule (as to 
a guaranty) is not so strict as in the 
case of negotiable paper, and the neglect 
to give notice must have produced some 
loss, or prejudice to the guarantor." 

So in Bull v. Bliss, 30 Vt. 127, the 
court (Bennett, J.) says, "The law 
merchant does not extend to guaranties, 
and as the case shows the utter insolvency 
of the principal, there is no ground to 
claim the defendant has been damnified 
for want of an earlier notice, f * * It 
has been frequently held that if the 
notice is not in time to enable the 
guarantor to save himself harmless, the 
defendant must show it, and that in a 
case where the defendant could not 
have suffered for want of it, it is dis- 
pensed with." 

In Parkman v. Brewster, 15 Gray 
(Mass.) 291,. the court (Mekkiok, J.) 
lays down the rule thus, " If there has 
been no unnecessary delay or negli- 
gence on the part of the holder of a 
guaranteed note, it does not appear to 
be an essential pie-requisite to the main- 
tenance of an action against the guar- 
antor, that a demand when the note 
became due should have been made 
upon, or that he should then have been 
notified of the default of the maker. 
The rule is somewhat different when 
the guarantee is of a debt which is sub- 
sequently to be created, when the party 
cannot know beforehand whether he is 
to be ultimately liable, or not, nor to 
what extent, it is necessary in order to 
charge him, that he should have rea- 
sonable notice of the amount of the in- 
debtedness incurred by the principal 
debtor and of his failure to pay it." 

Still more clearly and emphatically is 
the rule laid down in Bashford v. Shaw, 
4 Ohio St. 263 (Bartlet, J.), deliver- 
ing the opinion of the court, says, 
"Demand and notice are requisite to 
charge a guarantor, where the fact on 



which his liability is made dependent, 
rests peculiarly within the knowledge 
of the guarantee, or depends on his 
option. But where the fact which deter- 
mines the liability, is one which the 
guarantor knows, or is bound to know, 
or which is equally within the power of 
both parties to ascertain ; in other words, 
where each party has, in legal contem- 
plation, equal means of information, 
the guarantor must take notice at his 
peril. * * * 

So in Vyse v. Wakefield, 6 Mees. & 
W. 442 (Exchequer), Lord Abinger, 
C. B., decides, "The rule is" (as to 
notice in cases of guaranty) " that 
where the party stipulates to do a cer- 
tain thing in a certain specific event, 
which may become known to him, or 
with which he can make himself ac- 
quainted, he is not entitled to any 
notice unless he stipulates for it ; but 
where it is to do a thing which lies 
within the peculiar knowledge of the 
other party, then notice ought to be 
given. * * *" Baron Parke, in same 
case, says, "* * * My present impres- 
sion is that where any option at all 
remains to be exercised on the part of 
the plaintiff, notice of his having deter- 
mined that option, ought to be given." 

So also Harwood v. Ramsey, 15 S. & 
R. 31 ; Fegenbush v. Lang, 28 Penn. 
193; Bracked v. Rich, 23 Minn. 485. 

4. But as to acceptance, a much 
stricter rule obtains, requiring notice of 
the acceptance of the guaranty as a pre- 
requisite to liability. 

Thus in Kellogg v. Stockton, 5 Casey 
(Penn.) 460, the court (Lewis, C. J.), 
held, "It is essential in such a case" 
(that of a guaranty) "that the plaintiff 
should accept and give credit on the 
faith of the proposition ; and it is 
equally necessary that the guarantor 
should be notified that his offer has been 
accepted, otherwise there is no contract. 
A mere offer not accepted, is not a con- 
tract ; and mere mental acceptance of a 
proposition, not communicated to the 
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party to be charged, is not an accept- payment of a debt) "binding asaguar- 

ance at all in the eye of the law. * * * anty, reasonable notice must be given 

It has been said that notice of accept- that it is accepted as such, and credit 

ance is not necessary where the agree- given on the faith of it." * * * " This 

ment to accept the guaranty is contem- rule as to notice, it seems, does not 

poraneous with it : Wildes v. Savage, 1 apply to cases where the guarantor and 

Story 26. This has been generally con- creditor reside in the same city, and the 

sidercd an exception to the rule,*** agreement to accept is contemporaneous 

but it merely affirms that when the guar- with the guaranty." 

antor is present, and the agreement to See also, White v. Reed, 15 Conn, 

accept is made the moment he offers it, 457 ; Lawson v. Town, 3 Ala. 373 ; 

this is notice, and surely neither law Tuckerman v. French, 7 Greenl. 115; 

nor common sense require more." Kay v. Allan, 9 Barr 320; Unangst v. 

So in Cahuzac $• Co. v. Samini, 29 Hi 'bier, 2 Casey 153 ; Musseyv. Rayner, 

Ala. 288, the court (Stone, J.) decides, 22 Pick. 224; Beckman v. Hale, 17 

"To render an offer" (to guaranty the Johns. 134. G. W. Reed 
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An employee is entitled to have furnished to him machinery that is safe and of 
a proper kind, but this means not that it shall be such as will make accidents im- 
possible, but that in view of the advantages to the business it shall be the best. 

While it is the duty of a railroad company to use the best practicable appliances 
in the construction of its own cars, yet it is not negligence to receive from con- 
necting roads for transportation over its own line, cars differently constructed. 
If the cars are such as are in ordinary use upon other roads, it is the duty of the 
company to receive them, and it is not liable to its own employees who may be 
injured by the unfamiliar machinery. 

The construction of railroad cars, the mode of working them, and the effect of 
a particular thing on their safety and usefulness, are questions upon which the 
opinion of experts is admissible. 

Appeal from Cass Circuit Court. 

The plaintiff, claiming to be an employee of defendant, whose 
duty it was to couple and uncouple cars, was injured while in the 
performance of his duty without fault on his part, but through the 
fault and negligence of the defendant, as he claimed. The act of 
negligence stated in the petition consisted in having on its track 
cars, " the couplings, bumpers or chafing irons, commonly called 
dead-woods," which were not the usual ones in use upon said road, 
nor such as had been in use thereon at any time during which 
plaintiff had been in the employ of defendant; " but that the same 
were of an old and unusual pattern, not now in use upon the cars 
of defendant, and were imperfect and defective." While engaged 
in coupling such cars the plaintiff was injured. 
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